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I. IDENTITY OF THE MOVING PARTY 

Petitioner, Morgan Aiken, III, through his attorney of 

record, Erin C. Sperger, moves this Court for the relief 

designated in Part II of this petition.  

II. COURT OF APPEALS DECISION 

Petitioner requests review of the Court of Appeals’ May 

28, 2024 decision, which is attached as Appendix A. 

III. ISSUES PRESENTED FOR REVIEW 

A. Is a litigant who experiences racial bias in a dispositive 

proceeding required to raise the issue to the trial court 

before he or she can raise the issue on appeal? 

  

 

B. In viewing the totality of the circumstances in this case 

could an objective observer who is aware that implicit, 

institutional, and unconscious biases, in addition to 

purposeful discrimination, have influenced jury verdict in 

Washington State could view race as a factor in the 

[outcome]? 
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C. Did Aiken have a reasonable basis for his claims for civil 

conspiracy and breach of the implied covenant of quiet use 

and enjoyment? 

 

 

IV. STATEMENT OF THE CASE 

The relevant facts to this petition are set forth in 

Appellants’ opening brief and are incorporated by reference 

herein. In addition, the following facts are relevant: 

When Morgan Aiken, a Black male tenant, appealed to the 

trial court to stop his property manager and neighbor from 

harassing him and conspiring to evict him without just cause, the 

trial court: (1) prohibited Aiken from obtaining the evidence he 

needed through discovery; (2) allowed the defendants to move 

forward with dismissal even though Aiken brought a motion to 

compel after Sanchez refused to participate in discovery, and 

requested a continuance to obtain that discovery; (3) denied 

Aiken’s motion to amend his complaint but then dismissed his 

case for lack of evidence even though his amended and 
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supplemental complaint contained the evidence the trial court 

said was lacking, and (4) sanctioned Aiken $53,755.45 for 

wasting the court’s time and harassing the non-Black defendants 

by filing suit. CP 1369-90, 1407-21. 

Morgan Aiken, a Black man, brought this underlying case 

against the property manager Rocio Sanchez and a neighbor, 

Marta Becerra, for conspiring together to wrongfully evict him. 

CP 1-7. Aiken alleged they attempted to carry out this conspiracy 

as follows: Becerra accused Aiken of having loud sexual activity 

in his apartment and continually complained about this to 

Sanchez. Sanchez, without conducting any investigation, called 

Aiken and told him to stop or he would be evicted. Aiken 

explained that it was not him. In his defense, he kept a log of 

noise in the building and turned it into Sanchez. CP 1-7. Becerra 

then called the police in an attempt to have Aiken arrested and 

even filed a frivolous petition for an anti-harassment protection 

order, which was promptly dismissed. CP 1161-63. On one 
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occasion when the police showed up they confirmed the noise 

was not coming from Aiken’s unit. CP 3. However, Becerra kept 

making complaints against Aiken, which Aiken alleged she did 

to ensure his eviction for something he did not do. CP 3-5. 

Sanchez acted on those complaints by posting a 10-day notice to 

comply or vacate even though, according to Aiken, Sanchez 

knew he was not the source of the noise. CP 1-7. Because of 

Sanchez’s and Becerra’s conspiracy, Aiken experienced extreme 

emotional distress and lived in fear of being evicted. CP 1-7.  

In an attempt to prove the conspiracy, Aiken sent Sanchez 

interrogatories asking questions specifically about the 

complaints, who made them and when, whether sexual activity 

was against the rules at the complex, how easy it was to hear 

through the walls, and the extent of Sanchez’s conversations with 

the complainant (Becerra), and Sanchez’s evidence of Aiken 

having sexual activity at all. CP 1079, 1091-1100. However, 

Sanchez refused to answer these questions misguidedly claiming 
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the protection of the Fifth Amendment. CP 1101. Aiken moved 

to compel Sanchez’s discovery answers and stay the hearing on 

Sanchez’s and Becerra’s motions to dismiss until he was able to 

obtain the missing discovery in order to prove his case. CP 979-

93, 1078-1105. The trial court denied both motions but dismissed 

his case for lack of evidence of any conspiracy. CP 1369-75. 

Aiken also brought a claim for breach of the covenant of 

quiet use and enjoyment because, due to both Sanchez’s and 

Becerra’s conduct, Aiken was unable to use the property in the 

way it was intended to be used. CP 1-7. For example, Aiken’s 

lease gave him exclusive possession of parking space number 9 

along with authority to tow any vehicle parked in that spot that 

he did not approve. CP 1012, 1021, 1029. After Sanchez and 

Becerra began persecuting Aiken, Becerra parked in his parking 

space, so he had it towed. It turns out, Sanchez had given his 

parking space to Becerra without his knowledge. CP 852. 
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However, Aiken still had authority to tow under his lease. CP 

1012, 1021, 1029. 

Later Aiken moved to amend his complaint to add 

Retaliation and Breach of Contract, and to add Sanchez’s 

employer as a party. CP 852-906, 1071, 1074-75. The court 

denied Aiken’s motion to amend his complaint because, 

according to the trial court, the amended complaint would be 

futile. CP 1369-72. However, the trial court dismissed Aiken’s 

initial complaint for lack of evidence that was provided in the 

amended complaint. 

Then after handicapping Aiken from being able to 

prosecute his claim, the trial court found Aiken’s claims were 

frivolous and that he brought them solely to harass these non-

Black individuals. CP 1387. Even though the Defendants were 

supposed to be on trial for harassing Aiken and conspiring to 

wrongfully expel him from the property, the trial court relied on 

Becerra’s racial stereotypes of Black men to conclude that Aiken 
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was acting in bad faith and sanctioned him in the amount of 

$53,755.45. CP 1379-90, 1407-21. 

In Aiken’s opening brief, he discussed for several pages 

how Defense Counsel for Becerra characterized Aiken as 

harassing, vexatious, abusive, intimidating, trying to silence 

Becerra, retaliatory, trying to get revenge, lying to or misleading 

the tow company, targeting Becerra, watching violent images on 

his television, and invasive for sending interrogatories about the 

subject matter of the case, while describing Becerra as 

“extremely fearful for her safety and the safety of her child”, 

intimidated, and suffering from a medical event after receiving 

discovery questions. CP 907-09.  And how those words evoked 

harmful stereotypes of Black men being violent and criminals. 

AOB at 45 (citing Transforming Perception: Black Men and 

Boys Executive Summary, Perception.org at p. 9 available at 

https://equity.ucla.edu/wpcontent/uploads/2016/11/Transformin

g-Perception.pdf (last visited 3/31/23).  



8 
 

Aiken then gave examples such as in Becerra’s motion to 

dismiss and her declaration where she testified that her mechanic 

found a whole in her radiator so she made the wild leap that it 

must have been her Black neighbor because he is suing her and 

had her car towed from a parking spot of which he pays rent to 

have exclusive possession. Becerra made similar claims in an 

anti-harassment protection order – that she was afraid Aiken 

would cut her breaks to her car – which was promptly dismissed. 

CP 1161-63. AOB at 45.  

Aiken also discussed how Defense Counsel’s 

juxtaposition of Aiken as a violent, harassing, abusive, and 

vexatious compared to Becerra as a fearful, intimidated mom 

who fears for her and her child’s safety, who had a panic attack 

after receiving interrogatories about issues related to the case, 

distorted the roles of plaintiff and defendant, casting Becerra – 

the person responsible for injuring Aiken – in the role of victim 

to whom the court owed more sympathy than the actual injured 



9 
 

party.  AOB at 45-46. He argued that this kind of language is an 

example of the “dog whistle” the Supreme Court referred to 

when it acknowledged that not all racial bias is blatant. AOB at 

46. Finally, Aiken argued that the trial court demonstrated that it 

was influenced by this coded language invoking racial 

stereotypes when it stated in its order that Aiken’s lawsuit was 

“harassment in search of a legal theory,” and that he “knowingly 

and deliberately proceeded with no reasonable basis” even 

though Aiken has demonstrated in this appeal that he did have a 

legal basis. CP 1387-88.  

Despite this extensive argument about how the trial court’s 

decision to dismiss was influenced by racial bias and Aiken’s 

overall argument that the totality of the circumstances 

demonstrated this influence, the Court of Appeals stated in its 

decision that “Aiken provides no argument as to how the court’s 

discovery order establishes a prima facie showing of racial bias 

affecting a verdict as Henderson requires.” Aiken v. Sanchez, No. 
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841115-7-I, Slip Opinion (May 28, 2024) (hereinafter 

“Opinion”) at 8 fn. 6 (citing Henderson v. Thompson, 200 Wn.2d 

417, 435, 518 P.3d 1011 (2022), cert. denied, 143 S. Ct. 2412, 

216 L. Ed. 2d 1276 (2023)).  The Court of Appeals further stated, 

“lack of reasoned argument is insufficient to merit judicial 

consideration.” Palmer v. Jensen, 81 Wn. App. 148, 153, 913 

P.2d 413 (1996). (Opinion at 8 fn. 6). It is not clear whether the 

Court of Appeals misunderstood Aiken’s argument or if the 

opinion simply ignored Aiken’s arguments.  

Additionally, the Court of Appeals stated, “the 

determination of whether racial bias warrants a new trial must be 

raised in the trial court,[ ] and Aiken did not assert racial bias 

below as a basis for relief. We thus decline to review this claimed 

error under RAP 2.5(a).” Opinion at 22.  

The Court of Appeals reversed the trial court’s award of 

statutory damages under RCW 4.24.510, Anti-SLAPP. Opinion 

at 23. However, it affirmed the award of sanctions under RCW 
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4.84.185 because the “trial court properly concluded Aiken had 

not alleged facts that stated any claim as a matter of law…” 

Opinion at 17. Finally, the Court of Appeals affirmed the trial 

court’s award of sanctions under CR 11 because “Aiken 

proceeded with all of the claims in his complaint despite 

conferring with opposing counsel more than once and being 

warned that he faced motions to dismiss and for sanctions,” 

Aiken’s withdrawal of one of his claims “does not expunge the 

violation,” and “Aiken did not support his argument for a good 

faith extension of the law with any legal authority.” Opinion at 

18.  

Despite Aiken’s evidence that Becerra targeted him, then 

conspired with Sanchez to fabricate allegations against him for 

the purpose of unlawfully evicting him, the Court of Appeals 

found that Aiken’s civil conspiracy claim was frivolous because 

“a tenant such as Becerra reporting noise violations to an 

apartment manager such as Sanchez is consistent with a lawful 
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purpose and is not consistent only with the existence of a 

conspiracy…” Opinion at 11-12 (emphasis in original). Despite 

Aiken’s arguments that Sanchez interfered with his quiet and 

peaceable use and enjoyment of his rental unit by either 

conspiring with other tenants of the complex to raise false 

allegations that he was engaging in loud sexual activity or failing 

to conduct an investigation before choosing to proceed with a 

pre-litigation eviction notice to Aiken even after Aiken sent 

proof that it was not him (AOB at 32-33 citing CP 1, 4, 16), the 

Court of Appeals affirmed the trial court’s dismissal of Aiken’s 

breach of the implied covenant of quiet use and enjoyment 

because “warning a tenant that he must comply with noise 

restrictions in his lease does not breach any duty owed by a 

landlord.” Opinion at 13.  

This was the Court of Appeals’ basis for finding the suit 

was frivolous and deserving of sanctions under both CR 11 and 

RCW 4.84.185. 
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Aiken timely petitions for review. 

 

V. ARGUMENT WHY REVIEW SHOULD BE 

ACCEPTED 

 

A. This Court should accept review under RAP 13.4(b)(4) 

because the Court of Appeals’ erroneous decision 

requiring that a litigant who suspects racial bias 

affected the outcome of  discovery, and ultimately 

dispositive, motions must first request a new trial raises 

a significant question of law under the Constitution of 

the State of Washington and the United States.   

The Court of Appeals erred when it declined to review 

Aiken’s claimed error of racial bias because he “did not assert 

racial bias below as a basis for relief.” Opinion at 22 (citing 

Henderson, 200 Wn.2d at 435). RAP 2.5(a) delineates three 

exceptions that allow an appeal as a matter of right when the 

issue was not raised below. State v. Blazina, 344 P.3d 680, 182 

Wn.2d 827, 833 (2015). One of those exceptions is when there is 

a manifest error affecting a constitutional right. RAP 2.5(a).  
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For a claim of error to qualify as a claim of manifest error 

affecting a constitutional right, the defendant must identify the 

constitutional error and show that it actually affected his rights at 

trial. The defendant must make a plausible showing that the error 

resulted in actual prejudice, which means that the claimed error 

had practical and identifiable consequences at the proceeding. 

State v. Lamar, 180 Wn.2d 576, 583, 327 P.3d 46 (2014).  

Henderson, 200 Wn.2d at 435 did not modify this rule, nor 

did this Court hold that a litigant who experiences racial bias in 

the trial court must first bring a motion for a new trial or some 

other similar motion before it can raise the issue on appeal.  

Here, whether racial bias affected the outcome of the 

proceeding is a constitutional issue. “Criminal defendants have a 

due process right to a fair trial by an impartial judge.” In re Pers. 

Restraint of Swenson, 158 Wn. App. 812, 818, 244 P.3d 959 

(2010; U.S. Const. Amends. VI, XIV). Recently, this Court re-

iterated that the right to a fair and impartial trial also applies to 
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civil litigants. Henderson, 518 P.3d at 1021. 

A judgment entered in violation of due process is void. 

State ex rel. Adams v. Superior Court, Pierce County, 36 Wn.2d 

868, 872, 220 P.2d 1081 (1950). Courts have a nondiscretionary 

duty to vacate a void judgment. Castellon v. Rodriguez, 4 Wn. 

App. 2d 8, 14, 418 P.3d 804 (2018). 

Under the appearance of fairness doctrine, a judicial 

proceeding is valid only if a reasonably prudent, disinterested 

observer would conclude that the parties received a fair, 

impartial, and neutral hearing. Matter of Dependency of 

A.E.T.H., 9 Wn. App. 2d 502, 517, 446 P.3d 667 (2019) (citing 

State v. Solis-Diaz, 187 Wn.2d 535, 540, 387 P.3d 703 (2017)). 

Under this doctrine, a judge must be impartial both in fact and in 

appearance. A.E.T.H., 9 Wn. App. 2d at 517 (citing Solis-Diaz, 

187 Wn.2d at 540). 

“The party asserting a violation of the appearance of 

fairness must show a judge’s actual or potential bias.” A.E.T.H., 
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9 Wn. App. 2d at 517 (citing Solis-Diaz, 187 Wn.2d at 540). “The 

test for determining whether the judge’s impartiality might 

reasonably be questioned is an objective test that assumes a 

reasonable observer knows and understands all the relevant 

facts.” A.E.T.H., 9 Wn. App. 2d at 517 (citing Solis-Diaz, 187 

Wn.2d at 540). 

Thus, when determining if racial bias affected the outcome 

of a proceeding this Court should determine whether “an 

objective observer who is aware that implicit, institutional, and 

unconscious biases, in addition to purposeful discrimination, 

have influenced jury verdict in Washington State could view race 

as a factor in the [outcome].” Henderson, 200 Wn.2d at 422 

(citing State v. Berhe, 193 Wn.2d 647, 665, 444 P.3d 1172 

(2019)).  

Becerra’s Counsel’s invocation of racial stereotypes 

permeated Becerra’s motion to dismiss. For example, Defense 

Counsel for Becerra characterized Aiken as harassing, vexatious, 
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abusive, intimidating, trying to silence Becerra, retaliatory, 

trying to get revenge, lying to or misleading the tow company, 

targeting Becerra, watching violent images on his television, and 

invasive for sending interrogatories about the subject matter of 

the case, while describing Becerra as “extremely fearful for her 

safety and the safety of her child”, intimidated, and suffering 

from a medical event after receiving discovery questions. CP 

907-09.  These words evoked harmful stereotypes of Black men 

being violent and criminals. AOB at 45 (citing Transforming 

Perception: Black Men and Boys Executive Summary, 

Perception.org at p. 9 available at 

https://equity.ucla.edu/wpcontent/uploads/2016/11/Transformin

g-Perception.pdf (last visited 3/31/23).  

Another example is Becerra’s declaration testimony that 

that her mechanic found a whole in her radiator so she made the 

wild leap that it must have been her Black neighbor because he 

is suing her and had her car towed from a parking spot of which 
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he pays rent to have exclusive possession. Becerra made similar 

claims in an anti-harassment protection order – that she was 

afraid Aiken would cut her breaks to her car – which was 

promptly dismissed. CP 1161-63.  

Defense Counsel’s juxtaposition of Aiken as a violent, 

harassing, abusive, and vexatious compared to Becerra as a 

fearful, intimidated mom who fears for her and her child’s safety, 

who had a panic attack after receiving interrogatories about 

issues related to the case, distorted the roles of plaintiff and 

defendant, casting Becerra – the person responsible for injuring 

Aiken – in the role of victim to whom the court owed more 

sympathy than the actual injured party.  AOB at 45-46. This kind 

of language is an example of the “dog whistle” the Supreme 

Court referred to when it acknowledged that not all racial bias is 

blatant. Henderson, 200 Wn.2d 433 (citing State v. Monday, 171 

Wn.2d 667, 678, 257 P.3d 551 (2011)).  

The trial court demonstrated that it was influenced by this 
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coded language invoking racial stereotypes when it stated in its 

order that Aiken’s lawsuit was “harassment in search of a legal 

theory,” and that he “knowingly and deliberately proceeded with 

no reasonable basis” even though Aiken demonstrated in this 

appeal that he did have a legal basis. CP 1387-88. Aiken was 

actually prejudiced because he was sanctioned $53,755.45 for 

simply seeking judicial redress to stop the harassment he was 

enduring, after he was deprived of any means to prosecute his 

case. CP 1369-90, 1407-21. 

Aiken’s claim of error that racial bias influenced the 

outcome of the proceeding fell under the exception set forth in 

RAP 2.5(a)(3) for which he was entitled to review as a matter of 

right.  

Further, when the facts and circumstances are viewed in in 

totality it shows that “an objective observer who is aware that 

implicit, institutional, and unconscious biases, in addition to 

purposeful discrimination, have influenced jury verdict in 
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Washington State could view race as a factor in the [outcome].” 

Henderson, 200 Wn.2d at 422 (citing State v. Berhe, 193 Wn.2d 

647, 665, 444 P.3d 1172 (2019)).  

The Court does not have to state that race was a factor. It 

is enough that the Court allowed such blatant invocations of 

stereotypes. An objective observer could find the Court was 

influenced by this biased and stereotypical language because the 

Court echoed Becerra’s sentiment that it was Aiken who was 

violent, vexatious, and harassing even though the facts show that 

it was Becerra who was harassing Aiken by conspiring with 

Sanchez to have him unlawfully evicted, calling the police on 

him, and constantly complaining about him. One of the most 

blatant examples is Becerra’s testimony that Aiken was trying to 

intimidate her by watching television in his own home because 

when she walked by and peeped into his windows, she could see 

that he was watching violent images. CP 931. 

This Court should accept review to correct the Court of 
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Appeals’ erroneous ruling that a litigant who experiences racial 

bias by the attorneys or the judge in a dispositive motion hearing 

must first raise the issue to the trial court before he or she can 

appeal because whether racial bias affected the outcome of the 

case is an issue of constitutional magnitude that can be reviewed 

for the first time on appeal as a matter of right under RAP 

2.5(a)(3).   

 

B. This Court should accept review under RAP 

13.4(b)(3), (4) because the Court of Appeals’ 

erroneous decision finding Aiken’s lawsuit was 

frivolous and affirming sanctions under CR 11 and 

RCW 4.84.185 involves an issue of substantial public 

interest that should be determined by the Supreme 

Court and it raises a significant question of law under 

the Constitution of the United States. 

 

The Court of Appeals erred in affirming the sanctions 

under CR 11 and RCW 4.84.185 for two reasons: One, it 

misunderstands landlord tenant law; Two, the trial court’s award 

of sanctions was influenced by racial bias.  
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Under RCW 4.84.185, a party prevailing on a dispositive 

motion may move for expenses and attorney fees incurred in 

opposing the matter if the court enters written findings, after 

considering “all evidence presented at the time of the motion,” 

that the claim or defense opposed “was frivolous and advanced 

without reasonable cause.” However, such sanctions “may not be 

imposed pursuant to RCW 4.84.185 unless the entire case is 

deemed frivolous.” Kilduff v. San Juan County, 194 Wn.2d 859, 

874, 453 P.3d 719 (2019). 

When imposing sanctions under CR 11, a court “‘must 

make a finding that either the claim is not grounded in fact or law 

and the attorney or party failed to make a reasonable inquiry into 

the law or facts, or [that] the paper was filed for an improper 

purpose.’” State ex rel. Quick-Ruben v. Verharen, 136 Wn.2d 

888, 904, 969 P.2d 64 (1998) (quoting Biggs v. Vail, 124 Wn.2d 

193, 201, 876 P.2d 448 (1994)) (Biggs II). CR 11 applies equally 

to pro se litigants, as “‘the law does not distinguish between one 
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who elects to conduct his or her own legal affairs and one who 

seeks assistance of counsel—both are subject to the same 

procedural and substantive laws.’ ” In re Marriage of Olson, 69 

Wn. App. 621, 626, 850 P.2d 527 (1993) (quoting In re Marriage 

of Wherley, 34 Wn. App. 344, 349, 661 P.2d 155, review denied, 

100 Wn.2d 1013 (1983)). 

Turning first to Aiken’s claim for civil conspiracy, A civil 

conspiracy is when (1) two or more people combined to 

accomplish an unlawful purpose, or combine to accomplish a 

lawful purpose by unlawful means; and (2) the conspirators 

entered into an agreement to accomplish the conspiracy. Woody 

v. Stapp, 146 Wn. App. 16, 22, 189 P.3d 807 (2008) (quoting All 

Star Gas, Inc., of Wash. v. Bechard, 100 Wn. App. 732, 740, 998 

P.2d 367 (2000)). A conspiracy may be proven by circumstantial 

evidence, but “mere suspicion is not a sufficient ground upon 

which to base a finding of conspiracy.” Id. at 529. Indeed, “[t]he 

test of the sufficiency of the evidence to prove a conspiracy is 
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that the circumstances must be inconsistent with a lawful or 

honest purpose and reasonably consistent [o]nly with existence 

of the conspiracy.” Id. 

Court of Appeals’ statement that “a tenant such as Becerra 

reporting noise violations to an apartment manager such as 

Sanchez is consistent with a lawful purpose and is not consistent 

only with the existence of a conspiracy…” is an 

oversimplification and mischaracterization of Aiken’s argument, 

the facts in the record, and the RLTA. Opinion at 11-12. 

First, Aiken alleged that Becerra was knowingly reporting 

fabricated noise complaints and that Sanchez knew they were 

fabricated because the police confirmed the noise was not 

coming from Aiken. CP 3, 1012, 1021, 1029. Aiken alleged in 

his July 12, 2021, complaint that Sanchez and Becerra were in 

“cahoots” to evict him based on conduct they both knew he did 

not commit. CP 3-5. Put another way, they conspired to cause 

Aiken to be evicted without just cause. Aiken further alleged that 
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he reasonably inferred Sanchez and Becerra were in cahoots 

based on the fact that every time Becerra banged on the wall at 

night, Sanchez would initiate a pre-litigation eviction notice to 

Aiken the next day. CP 5. He attempted to prove up his claim 

through interrogatories designed to determine who Sanchez 

agreed with and the extent of their agreement, but Sanchez 

refused to participate in discovery. CP 1079, 1091-1100. Aiken 

moved to compel Sanchez’s discovery answers and stay the 

hearing on Sanchez’s and Becerra’s motions to dismiss until he 

was able to obtain the missing discovery in order to prove his 

case. CP 979-93, 1078-1105. The trial court denied both motions 

but dismissed his case for lack of evidence of any conspiracy. CP 

1369-75. 

This is the kind of conduct by the judge that could make 

an objective observer who is aware that implicit, institutional, 

and unconscious biases, in addition to purposeful discrimination, 

have influenced jury verdicts in Washington State find was 
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influenced by race because there is no legitimate reason for a 

judge to allow a non-Black party to escape discovery only to 

punish the Black party for failing to submit evidence that the 

non-Black party refused to provide. While it is not unlawful to 

report legitimate complaints to an apartment manager, it is 

unlawful to evict someone without just cause under RCW 

59.18.650. Knowingly serving 10 day notices containing false 

information is unlawful, and conspiring with a resident to evict a 

tenant based on fabricated complaints is a legal basis for a claim 

of civil conspiracy to unlawfully evict Aiken. They did not have 

to actually accomplish the unlawful eviction to be liable for 

conspiracy because the essential element of a conspiracy claim 

is that the parties agree to accomplish an unlawful act or to 

accomplish a lawful act for an unlawful purpose, not that they 

actually do accomplish it. Woody, 146 Wn. App. at 22 (quoting 

All Star Gas, Inc., of Wash., 100 Wn. App. at 740. ). 
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Here, based on these facts above, Aiken had reasonable 

cause to advance this claim, so sanctions were not warranted 

under RCW 4.84.185. Further, as argued above, the trial court’s 

finding that Aiken brought this suit, including this claim solely 

to harass the non-Black defendants, could have been influenced 

by Becerra’s invocation of racial stereotypes. CP 1387. 

Turning to Aiken’s claim for breach of implied covenant 

of quiet use and enjoyment, “In all tenancies there is an implied 

covenant of quiet enjoyment of the leased premises.” Wash. 

Chocolate Co. v. Kent, 28 Wn.2d 448, 452, 183 P.2d 514 (1947), 

cited in Esmieu v. Hsieh, 20 Wn. App. 455, 460, 580 P.2d 1105 

(1978). The Court of Appeals found Aiken’s claim was frivolous 

because while the covenant of quiet enjoyment “secures the 

tenant from any wrongful act” by the landlord, in Cherberg the 

court explained that “[a]cts or omissions of the lessor render it 

liable however only when it has breached an underlying duty 

which results in an invasion of the interests secured.” Opinion at 
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13 (citing Cherberg v. Peoples National Bank of Washington, 15 

Wn. App. 336, 343, 549 P.2d 46 (1976), rev’d on other grounds, 

88 Wn.2d 595, 564 P.2d 1137 (1977). And “[w]arning a tenant 

that he must comply with noise restrictions in his lease does not 

breach any duty owed by a landlord.” Opinion at 13. Again, this 

is a mischaracterization of the facts and the RLTA. A 10 day 

notice is not simply a “noise warning” as the Court of Appeals 

suggests. Opinion at 13. It is a pre-litigation notice that carries 

the penalty of eviction if not complied with. RCW 59.12.030(4). 

Further, a landlord does have a duty to investigate complaints 

brought against tenants and to only serve notices that comply 

with RCW 59.18.650. Any notice of non-compliance must 

identify the facts and circumstances known and available to the 

landlord at the time of the issuance of the notice that support the 

cause or causes with enough specificity so as to enable the tenant 

to respond and prepare a defense to any incidents alleged. RCW 

59.18.650(6)(b). This implies the landlord has a duty to 
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investigate before serving a pre-litigation notice. Serving 

multiple pre-litigation notices based on fabrications and untruths, 

carrying the penalty of eviction is certainly interference with 

Aiken’s peaceable enjoyment of his home.  

Again, while Aiken may not have presented enough 

evidence to overcome summary judgment, he certainly had 

reason to advance this claim. And given the legal and factual 

basis for the claim, the trial court’s finding that Aiken only 

brought this claim to harass the non-Black defendants could have 

been influenced by Becerra’s counsel’s invocation of racial 

stereotypes and Becerra’s unfounded, self-serving, testimony 

that she was afraid of Aiken and that he was violent.  

This issue of sanctions affects a substantial portion of the 

public and raises a constitutional issue. There are millions of 

tenants in Washington and although tenants are often harassed 

by fellow tenants and property managers, there is no clear cut 
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cause of action to bring. Instead, tenants are left trying to fit a 

square peg into a round hole. They should not be sanctioned for 

attempting to hold other tenants and managers accountable by 

bringing a cause of action they believed was warranted by the 

facts and law as it stands. Further, this raises a constitutional 

issue of due process for Black litigants. Racial bias can still exist 

even if there is a legal basis for a judge’s discretionary decision. 

The real question is whether the judge would have exercised his 

discretion in the same way if the litigant were not Black. 

IV. CONCLUSION 

Appellants respectfully request that this Court accept 

review under RAP 13.4(b)(3), (4).  

DATED this 26th day of June 2024  
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